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FRANCHISE

ISLAND COUNTY

WASHINGTON

Franchise No. 430

Pehling Addition

Sec. 11, Twp. 30N, Rge. 2 E

In theMatter of theApplicationof

Baby IslandHeights Water Association ,a non-profitWashington Corporation ,

fora franchiseto construct,operateand maintaina water distributionsystem (hereinafter

referredto asFACILITY) in,along,under and/oracrossportionsof theCounty roads

known as SaratogaRoad, Opal Lane, IslandStreetSalmonberry Road & Baby Island

Road allbeing locatedwithinthe PlatofPehling Addition,locatedintheWK & E K of

Section 11,Township 30 North,Range 2 East,W.M., IslandCounty, Washington,

(hereinafterknown as FRANCHISE AREA).

The applicationof Baby IslandHeights Water Association,itssuccessorsand

assigns,fora franchiseto construct,operate,and maintaintheFACILITY in,along,under

and/oracrosstheFRANCHISE AREA having come on regularlyforhearingon the

6th day of November ,_ 2018 beforethe Count Commissioners of Island

County, Washington under theprovisionsof Chapter 36.55 RCW Franchiseson Roads

and Bridges as now ineffector as hereafteramended, and itappearingtothe County

Commissioners thatnoticeof saidhearing,as requiredby law,has been duly given and

thatitisforthepublicinterestto grantthefranchisehereingranted;itis
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ORDERED thata franchisebe and the same hereby isgiven and grantedto

Baby IslandHeights Water Association,theirsuccessorsand assigns(hereinafterreferred

toas the"HOLDER") toconstruct,operateand maintaintheFACILITY, togetherwith

thenecessarylateralsand serviceconnectionsin,along,under and/oracrossthe

FRANCHISE AREA fora eriodof time to ex ireon the 6th d of November ,

2043, .subjecttotheterms and conditionshereinafterenumerated.
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Section One - Definitions

1. When used inthisfranchise,unlessotherwiseindicated:

a. "HOLDER" means Baby IslandHeights Water Association,a non-profit

Washington Corporation,itssuccessorsand assigns.

b. "COUNTY" means IslandCounty, Washington

c. "FACILfflES" means allcomponents ofthe water distributionsystem located

withinCounty road right-of-way.

d. "FRANCHISE AREA" means in,along,under and/oracrossportionsof the

County roads known as SaratogaRoad, Opal Lane, IslandStreetSalmonberry
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Road & Baby IslandRoad allbeing locatedwithinthe Platof PeblingAddition,

locatedinthe WM & E K of Section11,Township 30 North,Range 2 East,

W.M., IslandCounty, Washington.

c. FRANCHISE means thedocument inwhich thisdefinitionappears,thatis

executed between the COUNTY and theHOLDER, containingthespecific

provisionsof theauthorizationgrantedand thecontractualand regulatory

agreement createdhereby.

Section Two - FacilitieswithinFranchise Area

1. Under theprovisionsof Chapter 36.55 RCW Franchiseson Roads and Bridges and

the IslandCounty Code, theCOUNTY hereby grantstothe HOLDER subjecttothe

terms and conditionssetforthhereinafter,a FRANCHISE fortwenty-five(25)years,

commencing upon theeffectivedateof thisFRANCHISE.

2. In constructing,operating,maintainingand repairingsaidFacilities,the HOLDER

shallconform to applicableordinancesand topoliciesor requirementsmade by the

IslandCounty Engineer,or any County department or officersauthorizedtosupervise

and regulatesuch work and utilityfortheprotectionand safetyof thepublic.

3. Requirements as establishedby individualdepartments of IslandCounty shallbecome

partof thisFRANCHISE.

4. The COUNTY does hereby granttothe HOLDER theright,privilege,and authorityto

construct,maintain,repairand replaceFacilitiesin,upon, over,under,along,under,

and/oracrossFRANCHISE AREA.

Section Three - Non-Interference of Facilities

1. Said Facilitiesshallatalltimes be constructedand maintained so as not to

interferewith theuse of theCounty road fortravelor maintenance.

2. Any and alldamage or injurydone or caused to saidCounty road right-of-wayor

any portionthereofinthe construction,operation,maintenance or repairof said

FACILITY shallbe immediately repairedand reconstructedunder thesupervision

and tothesatisfactionof the IslandCounty Engineer;and inthe eventthe

HOLDER shallfail,neglector refuseto immediately repairand reconstructsaid

damage, or injuryto saidCounty road right-of-way,the same may be done by the

COUNTY and theexpense and costthereofshallimmediately be repaidby the
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HOLDER tothe COUNTY. Inperforming any such repairs,neitherthe

COUNTY nor any of itsemployees, agentsor subcontractorsshallbe deemed to

be an employee, agent,or subcontractorof theHOLDER.

3. The HOLDER of thisFRANCHISE, when contemplatingwork upon, along,over,

under or acrossCounty right-of-way,shallfirstfilewith the IslandCounty

Engineer itsapplicationforpermitstodo such work. Such applicationsshallbe

accompanied by drawings and informationas requiredby the IslandCounty

Engineer. Plans,drawings,and specificationsforallutilitylineslyingwithinthe

County right-of-wayshallbe prepared and approved by a licensedengineeratthe

expense oftheHOLDER. One copy of plansforconstructedwork, includingas-

builtconstructionchanges and notations,shallbe on filewith theofficeofthe

County Engineer. No applicationforwork shallbe approved withoutthis

requirementbeing met.

4. A copy of thepermitand franchisemust be on thejob site,and protectedfrom the

elements,atalltimes duringany of the constructionauthorizedby saidpermit and

franchise.

5. All slopesmust be seeded and protectedfrom erosionuntilthevegetationis

reestablished.

6. All trenches,boring orjackingpits,etc.shallbe backfilledas soon as possibleand

not leftopen duringnon-working hours unlesscovered with materialof sufficient

strengthto withstandtrafficloadsor a method ofprotectionapproved by the

IslandCounty Engineer.

7. All slopes,slopetreatment,topsoil,ditches,pipes,etc.,disturbedby
thisoperation

shallbe restoredtotheiroriginalcross-sectionand condition.All open trenches

shallbe marked by warning signs,barricades,lights,and ifnecessary,flagmen

shallbe employed forthepurpose of protectingthetravelingpublic.Roadside

operationsmay be specifiedby theIslandCounty Engineer'srepresentative.

8. During theconstructionand/ormaintenance ofthisFACILITY, theHOLDER shall

comply withtheManual on Uniform TrafficControlDevicesfor Streetsand

Highways (FederalHighway Administration)and Washington modificationsthereto.

Ifdeterminednecessaryby theIslandCounty Engineer,theHOLDER shallsubmita

signingand trafficcontrolplantotheIslandCounty Engineer'srepresentativefor

approvalpriortoconstructionormaintenance operations.
No laneclosuresshallbe

allowedexceptasapproved by theIslandCounty Engineer'srepresentative.

Approvalsmay causerevisionofspecialprovisions,includinghoursofoperation.
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9. Whenever deemed necessaryby theWashington StateDepartment of Labor and

Industriesand/ortheIslandCounty PublicWorks Department forthesafetyofthe

workersand theprotectionofthehighway pavement,thesidesofthetrench(or

excavation)shallbe adequatelysupportedtoreducethehazardtoworkers and

preventany damage by cracks,settlement,etc.,tothepavement. No otherwork in

thetrenchorexcavationareawillbe alloweduntilthisrequirementismet.

10. The HOLDER shallprovide emergency callout response24 hours a day,seven

days a week. The response time shallbe one hour. IftheHOLDER does not

respond inone hour,theIslandCounty Engineer willbilltheHOLDER forcosts

of additionalflaggingor tranc control,ifdeemed necessary,caused by thedelay

inresponsebeyond one hour.

11. Intheeventany right-of-waymarker, fenceor guardrailislocatedwithinthe

limitsof thisprojectand willbe disturbedduringconstruction,theseitems willbe

carefullyremoved priorto constructionand resetor replacedattheconclusionof

constructiontothe satisfactionof theIslandCounty Engineer or his

representative.All signsand trafficcontroldevicesmust be maintainedin

operationduringconstruction.

Section Four - Relocation of Facilities

1. Whenever necessaryfortheconstruction,repair,improvement, alterationor

relocationof allor any portionof saidCounty road right-of-wayas determined by

theIslandCounty Engineer,any or allof saidFacilitiesshallbe removed and

relocatedwithinsixty(60)days of notificationby theIslandCounty Engineer.

2. Upon failure,neglector refusalof theHOLDER to perform any change,removal,

relayingor relocatingof saidFACILITY or any repairsor reconstructionof said

County road right-of-waywithinsixty(60)days of notificationby theIsland

County Engineer,the COUNTY may undertakeand perform such requirementand

thecostand expense thereofshallbe immediately repaidto theCOUNTY by the

HOLDER.

3. IftheHOLDER failstorelocatewater distributionlineswithinsixty(60)day

notificationperiod,theHOLDER shallbe responsibleforany projectdelayclaims

resultingfrom theirfailuretorelocate.

4. The work of constructing,removing and relocatingany and allof saidexisting

and/orfutureFacilitiesshallbe done attheexpense ofthe HOLDER, and with the

leastpossibleinterferencewith travelupon the saidCounty road,and tothe entire
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satisfactionand under the supervisionof theIslandCounty Engineer and none of

such work shallbe undertakenor carriedon withoutten days writtennotice

having been firstgiven tothe IslandCounty Engineer.

Section Five - Maintenance and Construction of Facilities

1. Priorto any constructionand/orupgrade of thewater line,plansand specifications

and documentation from the appropriatepublichealthauthorityconfirmingthe

approvalof thewater system,itsproposed constructionand/orupgrade must be

presentedtotheIslandCounty Public Works Department.

2. Priorto thebeginning of construction,a pre-constructionconferenceshallbe held

atwhich theIslandCounty Engineer or hisrepresentativeand the HOLDER and

HOLDER' S engineer,contractor,and inspectorshallbe present.

3. The HOLDER isresponsibleforproperlymarking allstructuresintheCounty

right-of-wayowned by theHOLDER. In compliance with theCOUNTY'S

continuingroad maintenance activity.Structuresshallbe cleared,by the

HOLDER, of tallgrass,brush and/orotherobstacleswithina five(5)-footradius

atalltimes so County employees inmaintenance equipment may easilysee said

structures.Damage to County equipment due toundisclosedfixtures,non-cleared

pedestals,or facilitieswillbe charged totheHOLDER. Failureby theHOLDER

to comply with the clearingrequirementsofthisparagraph on any occasionwith

respectto any structureowned by the HOLDER inthe County road right-of-way

willeliminatethefiscalresponsibilityof the COUNTY to replacesuch

undisclosed,non-clearedstructuredamaged due tomaintenance on thatoccasion.

4. Work withintheright-of-wayshallbe restrictedtobetween thehours of 8:00 a.m.

and 3:00 p.m.,and no work shallbe allowed on theright-of-waySaturday,

Sunday, or holidays,unlessauthorizedby the IslandCounty Engineer or his

representative.Any laneclosuresmust be submittedforapprovalin advance of

use. The hours of permittedclosuremay differfrom theabove noted hours.

5. The constructionthatisauthorizedthrough the grantingof thisFRANCHISE shall

be commenced withinone yearfrom the datehereof;otherwisetheFRANCHISE

shallbe nulland void and terminatedupon noticeasprovided by law. Time isthe

essenceof thisprovision.

6. Upon completion of any new constructionand/orupgrade totheFACILITY, a

stamped as-builtplan and a letterof certificationverifyingtheprojectwas
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constructedaccordingto plansand specificationsmust be completed by the

responsiblepartyand submittedtothe IslandCounty PublicWorks Department.

SectionSix -Indemnification

1. The IIOLDER shallindemnify and save harmless and defend theCOUNTY

agenciesof IslandCounty and itsappointedand electedofficersand employces

from and againstany and allclaims,liability,losses,costs(includingattorney's

fees),and/orcausesof action,which may arisefrom any actor omission of the

HOLDER, itsagents,subcontractors,servantsor employees intheperformance of

servicesunder thisFRANCHISE. The HOLDER furtheragreestoindemnify,

save harmlessand defend theCOUNTY, itsagents,servants,and employees from

and againstany claim,demand or cause of action,inconnectionwith or incident

tothework performed under thisFRANCHISE, of whatsoever kind ornature

arisingout of any conduct or misconduct of theHOLDER, itsagents,

subcontractors,servantsor employees forwhich the COUNTY, itsappointed

officers,or electedofficers,or employees areallegedtobe liable.Provided

furtherthatiftheclaims or suitsarecaused by or resultfrom theconcurrent

negligenceof (a)theHOLDER, itsagents,subcontractors,servantsor employees

and (b)the COUNTY, itsappointedor electedofficersor employees, this

indemnity provision,with respectto claimsor suitsbased upon such negligence,

shallbe validand enforceableonly tothe extentof the HOLDER'S negligenceor

thenegligenceof the contractor'sagents,subcontractors,servantsor employees.

This requirementof the HOLDER to indemnify and defend theCOUNTY, its

appointedand electedofficersand employees shallnot applywhen thedamages

arecaused by or resultfrom thesolenegligenceof the COUNTY, itsappointedor

clectedofficersor employees. Intheevent of litigationbetween thepartiesto

enforcetherightsunder thisparagraph,reasonableattorney'sfeesshallbe allowed

totheprevailingparty.

2. The HOLDER shallmaintain liabilityinsuranceinthe amount of $1 millionby a

company authorizedto do businessunder thelaws of the Stateof Washington.

All insurancerequiredby thisFRANCHISE tobe maintainedby the HOLDER

shallspecificallyincludetheCOUNTY as an additionalinsuredand shallnot be

canceledor reduced below theamounts requiredby thisFIL4NCHISE without

sixty(60)days writtenpriornoticetothe COUNTY.

3. Neithertheapplicationby theHOLDER forany permit or authorizationpertaining

totheuse or occupancy by theHOLDER of any County road or otherCounty

right-ofway or pertainingtotheperformance on any County road or otherCounty
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right-of-wayof any work by the HOLDER or by any of itsagents,subcontractors,

servantsor employccs, nor the acceptanceby theHOLDER of any such permitor

authorization,nor theperformance of any activityby theHOLDER or any of its

agents,subcontractors,servantsor employees pursuanttoany such permitor

authorization,nor theacceptanceor enjoyment by theHOLDER of any benelt or

privilegearisingunder any such permitor authorizationshallbe effectiveto

enlargeor diminishthe HOLDER'S obligationor liabilitytoindemnify or hold

harmless theCOUNTY or any of itsappointedor electedofficersand employces.

SectionSeven Compliance with Federal,Stateand Local Regulations

1. The grantingof thisFRANCHISE shallplaceno obligationupon theIsland

County Engineer and/orthe County Commissioners towarrant or defend the

rightshereby granted.

2. The FRANCHISE HOLDER must comply with the"Accommodations of Utilitics

on County Road Right-of-Way forIslandCounty" policythatwas acceptedand

approved by theBoard of County Commissioners May 15, 1996,which isby this

referenceincorporatedhereinand made a parthereof.

3. The HOLDER must comply with the Recommended StandardsforWater Works

(2007 Edition-PoliciesfortheReview and Approval of Plans and Specifications

forPublicWater Supplies
-A Report of the Water Supply Committee of theGreat

Lakes-Upper MississippiRiver Board of Stateand ProvincialPublicHealth and

Environmental Managers), the CriteriaforSewage Works Design, Water Quality

Program (Stateof Washington Department of Ecology Publication#98-37 WQ,

August 2008) and/orotherrequirementsof the IslandCounty HealthDepartment.

4. The HOLDER, as an owner of an underground utilityfacility,isrequiredto

subscribetothestatewidetoll-freetelephoneone-number locatorservice,a

servicethrough which a person can notifyutilitiesand requestfield-markingof

underground facilitiespriortothe commencement of excavation,inaccordance

with theprovisionsof chapter19.122 RCW
-
Underground Utilities.

5. The HOLDER shallinstalldetectortapeor cableapproximatelytwelve (12)

inchesabove theunderground facility.The tapeshallconform tothe standardsof

theAmerican Public Works AssociationUniform Color Code.

6. Allmaterialand workmanship shallconform tothe Washington StateDepartment

of TransportationStandard Specificationsfor Road, Bridge and Municipal
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Construction,currentedition,and amendments thereto,and may be subjectto

inspectionby theIslandCounty Engineer or hisrepresentative.

7. The HOlDER of thisFRANCHISE should remove any asbestospipe from the

County right-of-way.Ilowever,itmay be abandoned inplacesubjecttothe

responsibilityto remove and disposeof saidasbestospipe atsome futuredateas

may be requiredby theCOUNTY should futureroad maintenance constructions

or improvement so dictate.

Section Eight
- Annexations and Vacations

1. Whenever any of thestreets,avenues,alleys,roads,highways, rights-of-wayor

publicplacesdesignatedinsuch franchiseshallbe eliminatedfrom theCOUNTY

jurisdictionby reason of the incorporationor annexationto a city,then allthe

rights,privilegesand franchisesso grantedshallterminateinrespecttothestreets,

avenues,alleys,roads,highways, rights-of-way,and publicplacesso climinated.

2. Ifatany time the COUNTY vacatesany County street,avenue,alley,road,

highway, right-of-way,or otherCounty propertywhich issubjecttorightsgranted

by theFRANCHISE and thevacationisforthepurpose of acquiringthefeeor

otherpropertyinterestintheroad,right-of-way,or otherpropertyinterestinthe

road,right-of-way,or otherCounty propertyfortheuse of the COUNTY, ineither

itsproprietaryor governmental capacity,then theBoard of County

Commissioners may, atitsoption,by givingninetydays'writtennoticetothe

granteeand aftergrantingan alternateroute,terminatethisFRANCHISE with

referenceto such County road,right-of-way,or otherCounty propertyso vacated,

and theCOUNTY shallnot be liableforany damages or lossestothegranteeby

reasonof such terminationand thegranteeshallmove itsfranchiseatitsown cost.

3. Intheeventthe COUNTY vacatesany portionof theFRANCHISE AREA during

theterm of thisFRANCHISE, and the COUNTY does not grantan alternateroute

under No. 2,above,the COUNTY shall,initsvacationprocedure,reservea

publicutilitycasement forthe HOLDER'S Facilities,unlessitisdetermined by

the Board of County Commissioners not todo so forgood and/orlawfulcause.

Section Nine -
Default and Revocation

Any breach of any of theconditionsand requirementshereinmade, or failureon

thepartof theHOLDER of thisFRANCHISE toproceed with due diligenceand

ingood faithafteritsacceptance,with constructionwork hereunder,shallsubject
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thisFRANCHISE tocancellationaftera hearingbeforetheCounty

Commissioners, of which saidhearingtheHOLDER shallbe given atleastten

(10)days writtennotice,ifatthattime theHOLDER isa residentand doing
businessinthe Stateof Washington. Said writtennoticeshallbe by certifiedmail,
returnreceiptrequested,ifatthetime theHOLDER isa residentor a corporation
and doing businessinthe Stateof Washington. Otherwise saidnoticeshallbe by

publishinga noticeof saidhearingonce a week fortwo consecutiveweeks ina

newspaper of generalcirculationinIslandCounty, Washington, thelast

publicationtobe atleasttendays beforethedatefixedforsaidhearing.

Section Ten Non-exclusive Franchise

This FRANCHISE isnon-exclusiveand the COUNTY reservestherighttogrant
franchisesto otherpersons or companies touse theCounty road rights-of-wayor

any partthereofcovered by thisFRANCHISE forthesame purposes authorized

by law.

Section Eleven - Franchise Term

This FRANCHISE isand shallremain infullforceand effectfora periodof

twenty-five(25)yearsand afterthe effectivedateof theexecuted FRANCHISE;

provided,however, theHOLDER shallhave no rightsunder thisFRANCHISE

nor shallthe HOLDER be bound by theterms and conditionsofthe FRANCHISE

unlesstheHOLDER shall,withintwenty (20)days afterthe effectivedateof the

FRANCHISE, filewith the COUNTY itswrittenacceptanceoftheFRANCHISE.

Section Twelve -Assignment

1. No assignment or transferof thisFRANCHISE inany manner whatsoever shallbe

validnor vestany rightshereby granteduntiltheIslandCounty Engineer shall

have been furnishedwith writtenevidence of such transferor certifiedcopies

thereof,togetherwith writtenacceptanceof theterms of theFRANCHISE by the

Assignee,and unlessand untilthe County Commissioners shallhave grantedtheir

consentinwritingtosuch assignment or transfer.Failureto comply with this

provisionshallbe cause forcancellationas hereinprovided.

2. The HOLDER shall,withintwenty (20)days from receiptof a copy of thisorder,

filewith theIslandCounty Engineer atCoupevilleitswrittenacceptanceofthe

terms and conditionsof thisFRANCHISE.
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Section Thirteen-Sub letting

The HOLDER shallnot subletuse of itsFacilitieswithinthe FRANCHISE AREA

withoutthepriorwrittenconsentof theCOUNTY. Such consentshallnot be

unreasonablywithheld. Priortothedateof any sublet,thesubletteeshallfile

writtennoticewith the COUNTY of theproposed subletand shallapply forall

applicablepermitsand franchisestogetherwith itswrittenacceptanceof allterms

and conditionsof thisFRANCHISH. The subletteemay not use theFacilities

untilallapprovals,permits,and franchisesaregrantedand ineffect.

Section Fourteen - Severability

Ifany term,provision,conditionor portionof thisFRANCHISE shallbe held to

be invalid,such invalidityshallnot affectthevalidityoftheremaining portionsof

thisFRANCHISE, which shallcontinueinfullforceand effect.The headings of

sectionsand paragraphsof thisFRANCHISE areforconvenience of reference

only and arenot intendedtorestrict,affector be of any weight inthe

interpretationor constructionof theprovisionsof such
sectionsor paragraphs.

Section Fifteen- Modification and Amendment

1. This FRANCHISE may be amended only by writteninstrument,signedby both

parties,which specificallystatesthatitisan amendment to thisFRANCHISE and

isapproved and executed inaccordance with the laws of Washington State.

2. If,duringtheterm of thisFRANCHISE, therebecomes effectiveany change in

federalor statelaw includingchanges approved by the Washington Utilities

TransportationCommission which:

a. affordseitherpartytheopportunitytonegotiateingood faitha term or

conditionof thisFRANCHISE which term or conditionwould not have,

priortosuch change, been consistentwith federalor statelaw;or

b. pre-emptsor otherwiserendersnulland void any term or conditionon this

FRANCHISE which has theretoforebeen negotiatedingood faith;

then,insuch event,eitherpartymay, withinone hundred and eighty(180)days of

theeffectivedateof such change,notifytheotherpartyinwritingthatsuch party

FranchiseNo.430



desirestocommence negotiationstoamend thisFRANCHISE. Such negotiations

shallencompass only thespecificterm or conditionaffectedby such change in

federalor statelaw and neitherpartyshallbe obligatedtore-opennegotiationson

any otherterm or conditionofthisFRANCHISE. Within thirty(30)days from

and aftertheotherparty'sreceiptof such writtennotice,thepartiesshall,ata

mutuallyagreeabletime and place,commence such negotiations.Pending

completion of such negotiationsresultinginmutually agreeableamendment of

thisFRANCHISH, adoptionof such amendment by theBoard of County

Commissioners and acceptedby the HOLDER, and except as toany portion

thereofwhich has been pre-empted or otherwiserendered nulland void by such

change infederalor statelaw,the FRANCIllSH shallremain infullforceand

effect.

SectionSixteen- Miscellaneous

1. The HOLDER willbe subjectto any futurecharge as may be authorizedby the

Board of County Commissioners through a publicprocessforordinanceadoption

thatmay be requiredof franchiseholdersfortheiruse of COUNTY right-of-way.

2. This FRANCHISE isgrantedunder theprovisionsand subjecttotheconditions

and requirementsof Chapter 36.55 RCW Franchiseson Roads and Bridgesas

now ineffector as hereinafteramended.

DATED atCoupeville,Washington this day of COf Y}bY , 2018

By:
HELEN PRICE JOHNSON, Chair

Board of County Commissioners

IslandCounty, Washington
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